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Poreign investment
.hat is the prevailing attitude towards Koreign investment,

Switzerland has an open and welcoming attitude towards foreign investment, which is 
actively promoted and seen as a driver of economic growth and development. Since 2008, 
a private non-proqt association, Switzerland Global Enterprise (SGE), has assumed the 
responsibility of promoting Switzerland as a place of business and destination of foreign 
investments. SGE provides potential foreign investors with information about beneqts 
Switzerland can offer, such as jexible labour markets, highly 1ualiqed workers, relatively low 
tax burden, political and economic stability and a reliable legal system and Fudiciary, among 
others. According to the list prepared by the Swiss Secretariat for Economic Affairs (SECO), 
Switzerland has entered into DDD bilateral investment treaties (BITs) to promote and protect 
foreign investments and is part of several multilateral treaties related to the protection of 
foreign investment.

xaz stated 3 f4 September ,4,L

Poreign investment
.hat are the main sectors Kor Koreign investment in the state,

The sector that accounts for the largest share of foreign direct investment (39I) in 
Switzerland is services, particularly qnance and holding companies. In 2022 (data for 202H 
not yet available), capital injows in the services sector amounted to 82 per cent of the total 
39I. The manufacturing sector has consistently attracted between D0 and 20 per cent of the 
total 39I, and the banking and qnancial institutions sector has declined from H0 per cent in 
DWW0 to H per cent in 2022.

xaz stated 3 f4 September ,4,L

Poreign investment
Is there a net inxow or outxow oK Koreign direct investment,

In 2022, Switzerland had a net outjow of 58 billion Swiss francs (in 202D, it was DHH billion 
Swiss francs).

xaz stated 3 f4 September ,4,L

Investment agreement GegisGation
Describe domestic legislation governing investment agreements with the 
state or state?owned entities@

Switzerland does not have speciqc legislation governing investment agreements with the 
state or state-owned enterprises. Such agreements are subFect to Swiss general contract 
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law. :owever, restrictions, licence re1uirements or special regulations may apply in certain 
areas, such as critical infrastructure in the transport sector, the energy industry, or basic 
services.

xaz stated 3 f4 September ,4,L

INTERNATIONAx xE:Ax OBxI:ATIONS

Investment treaties
IdentiKy and give brieK details oK the bilateral or multilateral investment 
treaties to which the state is a partyH also indicating whether they are in 
Korce@

Switzerland has one of the largest networks of investment protection treaties globally. It 
has concluded DDD bilateral investment treaties (BIT), H8 treaties with investment provisions 
(TIP) and 28 investment-related instruments (IRI). Most recently, Switzerland concluded 
a BIT with Guyana (which entered into force on 2 May 20D8) and Indonesia (which 
entered into force on D August 2024). Switzerland has been a party to the Energy Charter 
Treaty (ECT) since DWW8. The ECT grants protection for investments in the energy sector 
against non-commercial risks and enables investors from a contracting state to submit 
investment-related disputes with other contracting states to arbitration. In addition, as a 
member of the European 3ree Trade Association (E3TA), Switzerland is part of several 
free trade agreements (3TA) containing investment provisions. Moreover, Switzerland is 
a member of the Organization for Economic Co-operation and 9evelopment and, in this 
context, it became a party to the Code of Liberalisation of Capital Movements and the Code 
of Liberalisation of Current Invisible Operations. Switzerland has signed other IRIs, such as 
the Convention Establishing the Multilateral Investment Guarantee Agency, and is a party 
to a number of instruments as a member of the •orld Trade Organization (eg, the General 
Agreement on Trades in Services). :owever, unlike BITs and the ECT, 3TAs and IRIs generally 
do not grant investors access to investor-state dispute resolution mechanisms.

xaz stated 3 f4 September ,4,L

Investment treaties
IK applicableH indicate whether the bilateral or multilateral investment 
treaties to which the state is a party e(tend to overseas territories@

Not applicable.

xaz stated 3 f4 September ,4,L

Investment treaties
)as the state amended or entered into additional protocols aKKecting 
bilateral or multilateral investment treaties to which it is a party,
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Switzerland has entered into protocols amending and interpreting a number of its investment 
protection treaties. The status of a speciqc treaty potentially applicable to an investor-state 
dispute must be assessed on a case-by-case basis, considering treaties can be revised and 
amended from time to time.

xaz stated 3 f4 September ,4,L

Investment treaties
)as the state unilaterally terminated any bilateral or multilateral 
investment treaty to which it is a party,

Switzerland has not unilaterally terminated any of its BITs. Seven BITs have, however, been 
terminated by the other contracting states, mainly for political reasons. These BITs remain 
in force for some time by operation of their respective sunset or grandfather clause;

7 Malta, with effect from 2H 3ebruary 2005 (the BIT continues to apply for D0 years to 
investments made before the date of termination)J

7 South Africa, with effect from D November 20D4 (the BIT continues to apply for 20 
years to investments made before the date of termination)J

7 Indonesia, with effect from 8 April 20D6 (a new BIT with Switzerland entered into force 
on D August 2024)J

7 India, with effect from 6 April 20DK (the BIT continues to apply for D5 years to 
investments made or ac1uired before the date of termination)J

7 Ecuador, with effect from DD September 20D8 (the BIT continues to apply for D0 years 
to investments made before the notiqcation of termination)J and

7 Bolivia, with effect from DK May 20DW (the BIT continues to apply for D0 years to 
investments made before the notiqcation of termination)J and

7 Saudi Arabia, with effect from 8 August 2025 (the parties agreed to endeavour to 
qnalise the negotiations and sign a new BIT before 8 August 2025J at the time of 
writing, negotiations are ongoing).

xaz stated 3 f4 September ,4,L

Investment treaties
)as the state entered into multiple bilateral or multilateral investment 
treaties with overlapping membership,

Switzerland is a member state of the ECT. A number of other ECT member states have also 
entered into BITs with Switzerland. Generally, these BITs apply in addition to and in parallel 
with the ECT. These states include the following;

7 AlbaniaJ

7 BelarusJ

7 the Czech RepublicJ
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7 EstoniaJ

7 GeorgiaJ

7 :ungaryJ

7 'apanJ

7 ZazakhstanJ

7 LithuaniaJ

7 MongoliaJ

7 North MacedoniaJ

7 RomaniaJ

7 SloveniaJ

7 TaFikistanJ and

7 Ukraine.

Moreover, Switzerland is a member of E3TA, together with Iceland, Liechtenstein and 
Norway. E3TA has signed 2W free trade agreements (3TAs) with states with which 
Switzerland has also signed BITs. These BITs apply in parallel with the ECT and the 3TAs.

xaz stated 3 f4 September ,4,L

ICSIF Convention
Is the state party to the ICSID Convention,

Switzerland signed the ICSI9 Convention on 22 September DW6K and it entered into force for 
Switzerland on D4 'une DW68.

xaz stated 3 f4 September ,4,L

Mauritius Convention
Is the state a party to the Uf Convention on Transparency in Treaty?based 
Investor?State Arbitration kMauritius Convention’,

Switzerland signed the Mauritius Convention on 2K March 20D5 and was the third state to 
ratify it on D8 April 20DK, resulting in the entry into force of the convention on D8 October 
20DK.

xaz stated 3 f4 September ,4,L

Investment treaty programme
Does the state have an investment treaty programme,

Switzerland does not have an investment treaty programme as such. :owever, the Swiss 
Secretariat for Economic Affairs (SECO) is continuously seeking to expand and update 
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the network of Swiss BITs to consider the latest developments in the qeld of investment 
protection, in particular the work of international organisations and the practice of other 
states. In the past years, SECO has set up several internal working groups to review and 
improve the Swiss BIT practice, in consultation with experienced international arbitrators.

xaz stated 3 f4 September ,4,L

RE:DxATION OP INBODNF POREI:N INVESTMENT

:overnment investment promotion programmes
Does the state have a Koreign investment promotion programme,

Switzerland formally promotes foreign direct investment (39I) through a non-proqt private 
association, Switzerland Global Enterprise (SGE). SGE&s main responsibilities include 
informing foreign investors about Switzerland&s business location advantages, connecting 
foreign investors with key local partners, and offering site visits, among other services. 
Switzerland&s foreign investment promotion programme focuses on key technologies, 
including artiqcial intelligence, robotics, blockchain, personalised health and advanced 
manufacturing. SGE also offers free consultancy services to foreign companies that are 
considering investing in Switzerland. These services cover an array of topics, including 
legal, tax, operative and administrative advice and data information. At the cantonal level, 
SGE has delegated the promotion of foreign investment to regional business development 
organisations (eg, Greater –urich Area, Greater Geneva Bern Area, St. Gallen Bodensee Area, 
and Basel Area Business V Innovation).

xaz stated 3 f4 September ,4,L

AppGicabGe domestic Gazs
IdentiKy the domestic laws that apply to Koreign investors and Koreign 
investmentH including any requirements oK admission or registration oK 
investments@

In Switzerland, foreign investments are generally not subFect to any formal admission or 
registration re1uirements. An important exception to this principle is the &Lex Zoller&, a federal 
statute that subFects the ac1uisition of residential real estate to authorisation by the cantonal 
authorities. 3urthermore, sector-speciqc authorisation, licensing and approval re1uirements 
may affect foreign investments in strategically important areas of the Swiss economy.

In 9ecember 202H, the Swiss 3ederal Council adopted the dispatch on the Investment 
Screening Act. According to the draft Act, investment screening would focus on 
state-controlled investors and domestic companies operating in particularly critical sectors. 
It intends to prevent takeovers of Swiss companies by foreign investors if the takeover 
would Feopardise Switzerland&s public order or security. Approval by the Swiss Secretariat 
for Economic Affairs (SECO) would be re1uired where a foreign state-controlled investor 
takes over a domestic company operating in a particularly critical sector, such as defence 
e1uipment, dual-use goods, electricity transmission and production, water supply, or health, 
telecoms and transport infrastructures. The act focuses on state-controlled investors, be 
it public entities or private companies. The draft act on investment screening is subFect to 
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parliamentary deliberation, during which it may be accepted, reFected or amended. The act 
is not yet in force and is not expected to enter into force before 2025.

xaz stated 3 f4 September ,4,L

ReGevant reguGatory agency
IdentiKy the state agency that regulates and promotes inbound Koreign 
investment@

SECO is responsible for the promotion of inbound foreign investment. Since 2008, SECO has 
delegated the operational responsibility of Switzerland&s location promotion programme to 
SGE. 3oreign investment is also promoted at the cantonal level by regional organisations. 
The Swiss 3ederal Parliament determines the general legal framework governing foreign 
investment, while cantonal governments have the authority to regulate certain aspects of 
foreign investment, such as the applicable tax regime.

xaz stated 3 f4 September ,4,L

ReGevant dispute agency
IdentiKy the state agency that must be served with process in a dispute 
with a Koreign investor@

No predetermined federal agency is responsible for representing the Swiss Confederation in 
investor-state disputes. Switzerland may thus be served at any federal agency. Recently, in 
Human Rights Defenders Inc v Swiss Confederation, the qrst and sole ICSI9 case registered 
against Switzerland to date, the investor served the notice of dispute to the president of the 
Swiss Confederation. Later, SECO took over as the agency representing Switzerland in the 
dispute.

xaz stated 3 f4 September ,4,L

INVESTMENT TREATY HRACTICE

ModeG BIT
Does the state have a model BIT,

Switzerland does not have an o’cial model bilateral investment treaty (BIT). :owever, 
the Swiss State Secretariat for Economic Affairs (SECO), responsible for negotiating 
international investment agreements, takes guidance from a template BIT, which is not 
publicly available. This template is regularly updated to factor in the latest developments 
in the qeld of investment protection. 3or instance, SECO announced that Switzerland will 
seek to include a reference to the application of the UNCITRAL Rules on Transparency in 
Treaty-based Investor-State Arbitration in all future BITs. The Switzerland_Indonesia BIT, 
which entered into force on D August 2024, includes a provision (article D6) that expressly 
regulates transparency in investor-state arbitration. SECO&s internal working groups also 
consult experienced international arbitrators on suggested changes to Swiss BIT practice.
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xaz stated 3 f4 September ,4,L

Hreparatory materiaGs
Does the state have a central repository oK treaty preparatory materials, 
Are such materials publicly available,

All documents of the Swiss federal government are available in the Swiss 3ederal Archives, 
which are located in Bern but are accessible online, after a retention period of a minimum 
of H0 years. Under certain conditions, however, archive records may be consulted before the 
expiry of the retention period. As for parliamentary ratiqcation records, they are available 
online in the 3ederal Gazette. 3rom DW6H to 2004, no parliamentary deliberations or 
ratiqcations were necessary as the Swiss 3ederal Council had sole authority to conclude 
BITs.

xaz stated 3 f4 September ,4,L

Scope and coverage
.hat is the typical scope oK coverage oK investment treaties,

Swiss BITs usually deqne the term &investor& as natural persons who are citizens of a 
contracting partyJ legal entities that are incorporated or duly organised under the laws of 
a contracting party and legal entities that are controlled by citizens of, or legal entities that 
are incorporated or duly organised under the laws of a contracting party. More recent Swiss 
BITs add the re1uirement that legal entities have &real economic activities& in the territory 
of the contracting party, in order to exclude &mailbox companies& from BIT coverage. In a 
case involving international tax issues, the Swiss Supreme Court held that, in the absence 
of &administration, direction of current transactions and company management& in a certain 
country, there was no real economic activity of a company in that country. More recently, 
the Supreme Court distinguished legitimate nationality planning and abusive corporate 
restructuring (carried out to beneqt from the protection of a BIT which otherwise would be 
inapplicable, ie, treaty shopping) and held that BIT protection should be denied when the 
investor ac1uired its nationality at a time when the speciqc dispute being arbitrated was 
already foreseeable and that the restructuring took place in anticipation of the dispute.

Swiss BITs usually contain a broad deqnition of protected &investment& as &any kind of 
asset&, followed by a non-limitative list of examples, which include movable and immovable 
property and other rights in remJ shares and participations in companiesJ intellectual property 
rightsJ concessions under public law and claims to money or to any performance having 
an economic value. Most recent BITs, however, explicitly exclude claims arising solely from 
commercial contracts for the sale of goods or services. The BIT protection usually extends to 
investments made prior to or after the entry into force of the BIT but not to disputes relating to 
events that occurred prior to its entry into force. Some BITs contain an express re1uirement 
that the investment be made in accordance with the legislation of the host state.

xaz stated 3 f4 September ,4,L
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Hrotections
.hat substantive protections are typically available,

The most common substantive protections contained in Swiss BITs are as follows;

7 national treatmentJ

7 most-favoured-nation (M3N)J

7 fair and e1uitable treatmentJ and

7 full protection and security.

National treatment ensures that foreign investors will be treated no less favourably than 
similarly situated domestic investors, while M3N treatment ensures that foreign investors 
will not be treated less favourably than investors from any third country in like circumstances. 
The national treatment and M3N standards do not set the contents of the treatment to be 
granted. They are relative treatment obligations, which re1uire a comparison of the treatment 
granted to the investor at stake and to investors of other nationalities. Newer BITs expressly 
state that the M3N clause does not extend to dispute resolution mechanisms provided for 
in other BITs concluded by the contracting parties. By contrast, the standards of fair and 
e1uitable treatment and full protection and security set an absolute standard of protection. 
Swiss BITs also guarantee the free transfer of funds related to the investment, usually both 
into and out of the host state. Swiss BITs also regularly protect against direct and indirect 
expropriation and set speciqc criteria for compensation. Expropriation provisions contained 
in newer BITs are more elaborate and sophisticated than those in earlier BITs, especially in 
relation to compensation and methods of valuation (typically providing that compensation 
shall amount to the fair market value of the investment expropriated immediately before the 
action was taken or before it became public knowledge, whichever is earlierJ see, for example, 
article K of the Switzerland_Indonesia (2024) BIT).

xaz stated 3 f4 September ,4,L

Investor obGigations and state rights
.hat obligationsH iK anyH do investors have under e(isting BITsH and what 
is the impact oK such obligations on investor protections,

Swiss BITs usually do not impose any speciqc obligations on investors. The recently ratiqed 
BIT with Indonesia contains provisions encouraging investors to voluntarily incorporate 
into their internal policies internationally recognised standards, guidelines and principles of 
corporate social responsibility, which are supported or endorsed by Switzerland. Additionally, 
it obliges investors to refrain, before or after the establishment of an investment, from 
involvement in any kind of corruption scheme, be it directly or by intermediaries.

xaz stated 3 f4 September ,4,L

Investor obGigations and state rights
.hat rightsH iK anyH does the state have to bring counterclaims under 
e(isting BITs,
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Swiss BITs usually do not provide for speciqc rights of a host state based on which a 
counterclaim could be brought.

xaz stated 3 f4 September ,4,L

Fispute resoGution
.hat are the most commonly used dispute resolution options Kor 
investment disputes between Koreign investors and your state,

BITs signed between DW6D and DWK8 only contained a &horizontal& dispute resolution clause 
(ie, providing for arbitration between the two contracting states). This means that investors 
had no direct claim against the host state under the BIT but had to re1uest their government&s 
support. All Swiss BITs signed after DW8D also include a &diagonal& clause allowing investors 
to bring direct claims against the host state (except the BIT signed with Morocco in DW85). 
The BIT signed with Thailand in DWWK also provides for a diagonal clause allowing investors 
to bring an ICSI9 arbitration against the host state provided the two contracting states are 
parties to the ICSI9 Convention, which is still not the case for Thailand (therefore, in practice, 
only the horizontal clause is available to investors under this BIT). Old BITs that only contain a 
horizontal clause are being renegotiated. 9iagonal dispute resolution clauses systematically 
provide for a mandatory preliminary consultation phase (usually of six months) before 
recourse to arbitration is permitted. Two types of arbitration are generally contemplated, at 
the investor&s choice; ICSI9 arbitration and ad hoc arbitration (usually under the UNCITRAL 
Arbitration Rules). Some BITs also provide for arbitration under the ICC Arbitration Rules. A 
minority of BITs mention recourse to domestic courts, either as an option (eg, the BITs with 
Peru, Paraguay and Argentina) or as a compulsory step before recourse to arbitration (eg, 
the BITs with 'amaica and Uruguay).

xaz stated 3 f4 September ,4,L

ConldentiaGity
Does the state have an established practice oK requiring conNdentiality in 
investment arbitration,

Switzerland has no established practice of subFecting investment arbitrations to 
conqdentiality. The only investment treaty arbitration Switzerland has been party to was 
not conqdential (the notice of intent and the order of the arbitral tribunal discontinuing 
the proceedings are public). Moreover, Switzerland has actively promoted transparency in 
investment arbitration in recent years. Immediately after the entry into force in 20D4 of the 
UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration (the UNCITRAL 
Rules on Transparency), SECO announced that Switzerland would seek to include in all future 
BITs a reference to the application of the UNCITRAL Rules on Transparency. This reference 
is included in the BIT with Georgia (in force since 20D5). 3urthermore, Switzerland signed 
the UN Convention on Transparency in Treaty-based Investor-State Arbitration in 20D5 and 
ratiqed it in 20DK, which further expands the scope of transparency in investment arbitration. 
Under this Convention, Switzerland agreed that the UNCITRAL Rules on Transparency (which 
are otherwise applicable only to arbitrations initiated under a BIT concluded after D April 20D4 
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and governed by the UNCITRAL Arbitration Rules) shall apply to arbitrations initiated under 
BITs concluded before that date and regardless of the applicable arbitration rules.

xaz stated 3 f4 September ,4,L

Insurance
Does the state have an investment insurance agency or programme,

Switzerland has no speciqc investment insurance agency or programme. :owever, 
Switzerland is a member of the Multilateral Investment Guarantee Agency. Moreover, Swiss 
Export Risk Insurance (SER/) is a public institution owned by the Swiss Confederation that 
insures Swiss exporters against political and commercial risks involved in exporting goods 
and services from Switzerland, when such risks are not covered, or insu’ciently covered, 
by private insurers. SER/Ns products are available to all companies domiciled in Switzerland, 
provided a certain percentage of the insured export&s value has been added in Switzerland.

xaz stated 3 f4 September ,4,L

INVESTMENT ARBITRATION WISTORY

Number o8 arbitrations
)ow many 1nown investment treaty arbitrations has the state been 
involved in,

Switzerland has been involved in only one known investment treaty arbitration, initiated in 
2020. The proceedings were discontinued in early 2022 for non-payment of the re1uired 
advances, in accordance with article D4(H)(d) of the International Centre for Settlement of 
Investment 9isputes (ICSI9) Administrative and 3inancial Regulation.

xaz stated 3 f4 September ,4,L

Industries and sectors
Do the investment arbitrations involving the state usually concern speciNc 
industries or investment sectors,

The only known investment arbitration in which Switzerland has been involved concerned 
real estate. The claims arose out of a Swiss decree banning the sale of real estate within qve 
years of its purchase (to restrict land speculation) and the Swiss National BankNs decision to 
raise its discount rate, which allegedly resulted in creeping expropriation and qnancial losses 
for the claimant.

xaz stated 3 f4 September ,4,L

SeGecting arbitrator

Investment Treaty Arbitration 2025 Explore on xeUoGogy

https://www.lexology.com/gtdt/workareas/investment-treaty-arbitration?utm_source=GTDT&utm_medium=pdf&utm_campaign=Investment+Treaty+Arbitration+2025


RETURN TO CONTENTS

Does the state have a history oK using deKault mechanisms Kor 
appointment oK arbitral tribunals or does the state have a history oK 
appointing speciNc arbitrators,

In the only known investment arbitration in which Switzerland has been involved, Switzerland 
appointed its own arbitrator.

xaz stated 3 f4 September ,4,L

Fe8ence
Does the state typically deKend itselK against investment claims, Give 
details oK the state9s internal counsel Kor investment disputes@

In the only known investment arbitration in which it was involved, Switzerland was 
represented by external Swiss counsel.

xaz stated 3 f4 September ,4,L

ENPORCEMENT OP AwARFS A:AINST TWE STATE

En8orcement agreements
Is the state party to any international agreements regarding enKorcementH 
such as the 58j< Uf Convention on the Recognition and EnKorcement oK 
Foreign Arbitral Awards,

Switzerland is a party to the DW58 UN Convention on the Recognition and Enforcement of 
3oreign Arbitral Awards (the New York Convention), which entered into force in Switzerland 
in DW65. Switzerland is also a party to several (old) bilateral treaties on the recognition 
and enforcement of arbitral awards, in particular with Germany, Sweden, Belgium and 
Liechtenstein. The New York Convention provides that the validity of other treaties is not 
affected by the Convention and that whenever the Convention proves to be less favourable 
than the provisions of another treaty, the more favourable rules shall prevail. The Swiss 
Supreme Court has conqrmed that if the recognition and enforcement in Switzerland of a 
foreign award may be governed by two different international conventions (such as the New 
York Convention and a bilateral treaty), priority must be given to the one that facilitates the 
recognition or enforcement of the award. Switzerland is also a party to the DW65 Convention 
on the Settlement of Investment 9isputes between States and Nationals of Other States 
(the ICSI9 Convention), which entered into force in Switzerland in DW68. Switzerland thereby 
agreed that awards rendered under the ICSI9 Convention are qnal and binding (subFect only 
to the remedies provided in the Convention) and shall be recognised and enforced as if they 
were a qnal Fudgment of a court in Switzerland.

xaz stated 3 f4 September ,4,L

Azard compGiance
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Does the state usually comply voluntarily with investment treaty awards 
rendered against it,

There are no known investment treaty awards against Switzerland.

xaz stated 3 f4 September ,4,L

Dn8avourabGe azards
IK notH does the state appeal to its domestic courts or the courts where the 
arbitration was seated against unKavourable awards,

There are no known investment treaty awards against Switzerland.

xaz stated 3 f4 September ,4,L

Hrovisions hindering en8orcement
Give details oK any domestic legal provisions that may hinder the 
enKorcement oK awards against the state within its territory@

Under the ICSI9 Convention, Switzerland committed to enforce any award rendered under 
the Convention as if it were a qnal Fudgment of a Swiss court. :ence, Switzerland could not 
raise a public policy defence to resist enforcement of an ICSI9 award within its territory. As for 
non-ICSI9 awards against Switzerland, the concept of public policy is extremely narrow. An 
award is incompatible with public policy if it disregards fundamental and broadly recognised 
principles, which, according to the prevailing conceptions in Switzerland, should constitute 
the basis of any legal order. This very high threshold has been met only two times over the 
past decades.

A sovereign immunity defence may be raised to resist the enforcement of both ICSI9 and 
non-ICSI9 awards against Switzerland. :owever, the Swiss Supreme Court has a restrictive 
interpretation of sovereign immunity. Pursuant to the Swiss Supreme Court&s longstanding 
case law rea’rmed recently in 202H (decisions 5AO406P2022 dated DK March 202H and 
5AO46WP2022 dated 2D March 202H), the conditions to admit enforcement against state 
assets in Switzerland are as follows;

7 the claim must arise from an act performed jure gestionisJ

7 there is su’cient connection between the underlying legal relationship and 
SwitzerlandJ and

7 the state assets against which enforcement is sought are not affected to sovereign 
activities.

To enforce an award in Switzerland against the state, the challenge is, therefore, more a 
practical one (locating assets that 1ualify for enforcement) than a legal one.

xaz stated 3 f4 September ,4,L

DHFATE ANF TRENFS
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Key deveGopments o8 the past year
Are there any emerging trends or hot topics in your =urisdiction,

Switzerland continues to renegotiate its older bilateral investment treaties (BITs) and enter 
into new ones. A new BIT with Indonesia entered into force in August 2024. Switzerland is 
currently negotiating a new BIT with Saudi Arabia (the parties aim to sign the new BIT before 
8 August 2025, which is when the previous BIT will no longer be effective).

As Switzerland is not part of the EU, Swiss BITs are not affected by the Court of 'ustice of 
the European Union (C'EU)&s rulings in Achmea andKomstroy, according to which arbitration 
provisions contained in intra EU_BITs are incompatible with EU law, as well as intra-EU 
arbitration based on article 26 of the Energy Charter Treaty(ECT).

The irrelevance of the C'EU rulings in Switzerland has been recently conqrmed in a landmark 
decision dated H April 2024 (Spain v EDF, 4AO244P202H), in which the Swiss Supreme Court 
concluded, after a thorough analysis under public international law, that;

7 a Swiss court called upon to examine the Furisdiction of a Swiss-seated arbitral 
tribunal is not bound by EU law, which is res inter alios actaJ

7 it was &not convinced& by the C'EU&s reasoning in Komstroy, which was based 
exclusively on the speciqc nature of EU law and failed to take into account 
international law or the rules on treaty interpretationJ

7 there were no grounds to consider that the unconditional consent to arbitrate given 
by Spain in article 26 of the ECT excluded intra-EU disputesJ

7 contrary to the C'EU&s reasoning, there was no conjict between article 26 of the ECT 
and EU lawJ and

7 even assuming that article 26 of the ECT were incompatible with EU law (which 
was not established), there were no grounds to consider, in accordance with public 
international law, that EU law should prevail over the ECT.

The Swiss Supreme CourtNs Fudgment thus increased the divide between EU and non-EU 
Furisdictions as to the possibility to arbitrate intra-EU disputes following the C'EU&s rulings 
in Achmea andKomstroy.

More generally, Switzerland continues to strengthen its position as an attractive location for 
investment, notably for holding companies interested in investing in Europe and throughout 
the world. A draft bill on foreign direct investments controls adopted by the 3ederal Council 
in 9ecember 202H, however, seeks to introduce to some extent control of foreign direct 
investment (39I) of foreign state-controlled investors ac1uiring control of Swiss companies 
(if the Swiss target company operates in a sector that is critical to public order and security). 
The draft bill currently provides for a more limited scope of 39I control than initially intended. 
It is set for parliament deliberations and may still be amended or reFected altogether.

Switzerland has been increasingly designated as the place of arbitration in investment 
arbitrations over the past decade, which has resulted in an increasing number of 
setting-aside proceedings in investment matters, thereby allowing the Swiss Supreme Court 
to make important contributions to its growing body of Furisprudence in investment law.
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Since 3ebruary 2022, following the EU sanctions, Switzerland has updated its ordinance on 
measures related to the situation in Ukraine several times. The updated measures, which 
restrict activities in certain sectors and in relation to sanctioned entities, may have an impact 
on the injow and outjow of foreign capital in Switzerland to the extent it concerns such 
sectors and entities.

xaz stated 3 f4 September ,4,L
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